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THE SCOPE AND LIMITS OF THE 

CORPORATE ENTITY THEORY. 

The acts of a group of persons recognized by the law as a 
corporation are, in legal contemplation, the acts of the group 
itself conceived of as if it were a separate individual or legal 
"person", and not the acts of the human beings composing the 
group. And the rights and liabilities arising out of such acts are, 
in legal contemplation, the rights and liabilities of the group as 
such, and not the rights and liabilities of the members of the group 
as joint parties in interest. Of course, the group, which is recog- 
nized and treated by the law as something distinct from its mem- 
bers, is not a "person", that is, a human being, or, as he has been 
defined under a broader generalization, "a biped without feathers". 
The "personality" of the group exists only as a legal conception. 
But this conception is, as I pointed out in a previous article in 
this Review, 1 not a fiction in the sense of a supposition contrary 
to and having no relation to fact. It is not a fiction in the sense 
of an "act of feigning, inventing or imaging, a false deduction or 
conclusion" — which is one of the definitions of the term in the 
Century Dictionary. On the contrary, it is a conception founded 
in the normal mode of thought not only of trained lawyers but of 
mankind in general. Such a conception is to be sharply distin- 
guished, therefore, from certain legal fictions or presumptions 
which have no relation to fact and are often in truth false deduc- 
tions or conclusions — such as the fiction of a lease in the old suit 
of ejectment, the fiction by which the English Court of Exchequer 
usurped jurisdiction by permitting an allegation that the plaintiff 
was the King's debtor and then allowing no one to deny it, the fic- 
tion that all of the stockholders of a corporation are residents of the 
state where it was incorporated, the fiction of a lost grant and the 
like. Such fictions or presumptions are obviously purely arbitrary 
and are often in truth contrary to fact, and were invented by the 
courts for the purpose of being able to administer justice without 
expressly disregarding a rule which literally applied would pro- 
duce results opposed to justice. 2 The legal conception of a cor- 
poration, on the other hand, is of a very different nature, and on 
account of those fictions of the law, which are indeed contrary to 

*14 Columbia Law Rev. 469. The term "person" was not used in the 
Roman Law, and is unnecessary. It is a mere relic of mediaeval scholas- 
ticism — a vestige of the "Realists". Corporation is the proper term — not 
"person", as wtiversitas was the proper term in the Roman Law. 

Thayer's Cases on Evidence, p. 40. 
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fact, it is misleading to call the theory of a corporate entity a 
fiction. It is a "fiction" only in the sense of an act of "imagining" 
— it is not an arbitrary assumption without regard to fact, and 
does not involve a false deduction or conclusion. For the act of 
"imagining" a certain relation for the purpose of giving effect to 
the real intention of the parties and expressing a thought grounded 
in the nature of things, involves something very real and true 
rather than false. The corporate entity theory, therefore, is of 
precisely the same nature as the doctrine of implied conditions in 
contracts and the doctrine of relation in the law of agency. And 
if it is called a fiction, it can be so called only in the same sense 
in which these other doctrines of implied conditions and relation 
can be called fictions. 

Such being the legal conception of the nature of a corporation, 
justice requires that the principle of law which is based upon it 
should be firmly and consistently applied, and the fact is that it 
is so applied both in courts of law and equity. So far from its 
being a dead principle, it manifests itself to-day in the decisions 
of our courts as a principle which is just as alive and vigorous 
as it was in the days of Imperial Rome. Accordingly, we find 
that in all cases involving the rights and obligations arising out 
of contract or tort or the ownership of property, it is uniformly 
held that as between the corporation and third persons, it is the 
corporation and the corporation alone which must sue or be sued. 
For, in legal contemplation, the contracts and torts of a corporation 
are its contracts and torts, and not those of its members. Further- 
more, the corporation is not, in point of law, deemed to be the 
agent or trustee for its stockholders, nor are the stockholders 
regarded as the real parties in interest or the persons for whose 
benefit the contracts of the corporation are made. 3 

'Salomon v. Salomon & Co., Ltd. [1897] A. C. 22, 43, per Lord Her- 
schell : "In a popular sense, a company may in every case be said to carry 
on business for and on behalf of its stockholders; but this certainly does 
not in point of law constitute the relation of principal and agent between 
them, or render the shareholders liable to indemnify the company against 
the debts which it incurs." See also 14 Columbia Law Rev. 470, and note. 
If the corporation were in fact the agent for its shareholders, or the share- 
holders were the persons for whose benefit the corporation enters into 
its contracts, the shareholders could sue and be sued, either in accordance 
with the doctrine of undisclosed principal or the doctrine of the real par- 
ties in interest or the doctrine as to third persons for whose benefit con- 
tracts are made. But this result is not recognized or suggested in any of 
the authorities. 

In Bank of the United States v. Deveaux (1809) 9 U. S. 61, Chief Jus- 
tice Marshall, having held that a corporation could not be a citizen within 
the Constitution and Federal Statute granting to the courts of the United 
States jurisdiction in case of "controversies between citizens of different 
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states", sought to sustain the jurisdiction of the court on the theory that 
the stockholders of the corporation were really the parties to the contro- 
versy; and then, by an artificial presumption, the rule was developed that 
the stockholders of a corporation must be conclusively presumed to be 
citizens of the state where the corporation is organized. The court, how- 
ever, found itself in difficulties when it was confronted with the problem 
of its jurisdiction in the case of a minority stockholder suing on behalf of 
the corporation. There can be no doubt of the court's jurisdiction in such 
a case. Doctor v. Harrington (1904) 196 U. S. 579, 25 Sup. Ct. 355; but 
this is inconsistent with Chief Justice Marshall's rule and the artificial 
presumption that was invented in support of it. And it is submitted that 
the true view is that a corporation, just as a living person, may be con- 
sidered a citizen within the meaning of the Constitution and the Federal 
Statute, and that the jurisdiction of the court is not to be sustained on 
the erroneous theory that the stockholders are the real parties in interest. 
Louisville &c. R. R. v. Letson (1844) 43 U. S. 497; Shaw v. Quincy 
Mining Co. (1891) 145 U. S. 444, 12 Sup. Ct. 935; Galveston &c Ry. 
v. Gonzales (1893) 151 U. S. 496, 14 Sup. Ct. 401. 

In accordance with the doctrine set forth in the text, it has been held: 

that in an action upon contract against a corporation, the corporation 
cannot plead by way of set-off a claim against the plaintiff which belongs 
to all the stockholders of the corporation; Gallagher v. Germania Brewing 
Co. (1893) 53 Minn. 214, 54 N. W. 1115; Erickson v. Revere Elevator Co. 
(1910) 110 Minn. 443, 126 N. W. 130; 

that an agreement by a corporation not to engage in business is not an 
agreement binding upon the individual stockholders, but only upon the 
corporation itself; Hall's Safe Co. v. Herring-Hall-Marvin Safe Co. 
(6 C. C. A. 1906) 146 Fed. 37; Donnell v. Herring-Hall-Marvin Safe 
Co. (1908) 208 U. S. 267, 28 Sup. Ct 288; 

that in an action of assumpsit by a bridge company against a street 
railway company to recover tolls for the use of the bridge by the street 
railway company, it is not a defense that the city had acquired all the 
stock of the bridge company, and that the city was not entitled to any 
tolls; Bridge Co. v. Traction Co. (1900) 196 Pa. 25, 46 Atl. 99; see also 
Commonwealth v. Monongahela Co. (1906) 216 Pa. 108, 64 Atl. 909; 

that a loan to corporation A, which owns all the capital stock of cor- 
poration B, is not a loan to corporation B; Exchange Bank of Macon 
v. Macon Construction Co. (1895) 97 Ga. 1, 25 S. E, 326; cf. Gay v. Hud- 
son River Electric Power Co. (2 C. C. A. 1911) 187 Fed. 12, in which the 
court raised the question, without deciding it, whether the General Electric 
Company which sold to a holding electric power corporation could set off 
its claim for goods' sold as against a claim of a subsidiary controlled cor- 
poration for electric power furnished. It is submitted that on principle 
there is no basis for such a set-off, if the fact is that in the one case the 
contract was made with the holding corporation, and in the other with the 
subsidiary corporation; 

that the sole stockholder of a corporation may also be a preferred 
creditor entitled to payment out of the assets of the corporation as against 
its unsecured creditors; Salomon v. Salomon & Co., Ltd. [1897] A. C. 22; 

that in a suit for the specific performance of an agreement modifying a 
lease which was made by a South Dakota corporation and by it assigned to 
a Maine corporation, the plaintiff, claiming as an assignee of the Maine 
corporation, is not entitled to relief as against the lessor, where the lessor 
supposed he was dealing with the South Dakota corporation in agreeing to 
the modification of the lease, and although it appeared that the stockholders 
and officers of both the corporations were the same, the stock of the 
Maine corporation having been issued for the stock of the South Dakota 
corporation; Brighton Packing Co. v. Butchers' Ass'n. (1912) 211 Mass. 
398, 97 N. E 780; 

that representations made by the president of corporation A, as to the 
rights of corporation B, in reliance upon which a person purchases from 
corporation A all of the stock of corporation B, do not create an estoppel 
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in favor of corporation B itself so as to entitle it to an injunction to 
restrain corporation A from acting contrary to such representations; Coal 
Belt Electric Ry. v. Peabody Coal Co. (1907) 230 111. 164, 82 N. E. 627; 

that for torts committed by persons acting for a corporation, the cor- 
poration is alone liable and not its stockholders, and the corporation is 
liable precisely to the same extent as any individual principal or master is 
liable for the torts of his agents or servants; Canfield & Wormser, Case; 
on Corporations, pp. 11-16 and notes; see especially Werner v. Hearst 
(1903) 177 N. Y. 63, 69 N. E. 221; Stone v. C. C. St. L. R. R. (1911) 202 
N. Y. 352, 95 N. E 816; 

that in like manner for crimes committed by persons acting for a cor- 
poration, the corporation is subject to indictment precisely to the same 
extent^ as any individual principal or master is subject to indictment for 
the crimes of his agents or servants; Canfield & Wormser, Cases on Cor- 
porations, pp. 16-23, and notes. It seems clear on principle that a cor- 
poration which in general must be treated as if it were a person cannot 
be held liable under this doctrine to any greater extent than any human 
being; and therefore the corporation should not be subject to indictment 
for a crime involving guilty knowledge or criminal intent or for a tort 
which is outside the scope of the corporate enterprise. There is, however, 
a conflict in the authorities on this subject. See 14 Columbia Law Rev., 
pp. 476-48! ; Canfield & Wormser, Cases on Corporations, pp. 346-353, and 
notes ; 

that a corporation organized under the laws of Great Britain is entitled 
to registry, although some of its stockholders are foreigners and a British 
statute forbids the registration of any vessel owned by foreigners "in whole 
or in part, directly or indirectly" ; Queen v. Arnaud (1846) 9 Q. B. 806 ; 

that a transfer by a firm of all the firm property fb a corporation com- 
posed exclusively of the partners is subject to a tax under an English 
Stamp Act which imposes a duty "upon conveyance or transfer on sale of 
any property"; Foster & Son, Ltd., v. Commissioners of Inland Revenue 
[1894] 1 Q. B. 516; 

that a person who is the sole stockholder of a corporation cannot bring 
an action in his own name for replevin of the corporate property, and a 
transfer of corporate property by the sole stockholder in his own name, 
does not transfer the title to the corporate property; Button v. Hoffman 
(1884) 61 Wis. 20; Canfield & Wormser, Cases on Corporations, pp. 7-lf, 
and notes; 

that the owner of all but two shares of the stock of a corporation, who 
pledges as collateral for an individual loan bonds of the corporation, is 
guilty of an unlawful diversion of the bonds; Buffalo Loan Trust & Safe 
Deposit Co. v. Medina Gas & Electric Light Co. (1900) 162 N. Y. 67, 
56 N. E. 505; 

that an insurance policy issued in the name of the sole stockolders upon 
the corporate property is void under the provision of the policy that it 
shall be void if the insured is not the sole and unconditional owner of the 
property described in the policy; Syndicate Ins. Co. v. Bohn (8 C. C. A. 
1894) 65 Fed. 165; 

that lands owned by a Pennsylvania corporation, all of its stock being 
owned by a New York corporation, are not subject to escheat under a 
Pennsylvania statute, providing that no foreign corporation shall hold any- 
real estate "directly in its corporate name or by or through any trustee or 
other device whatsoever unless specially authorized"; Commonwealth v. 
New York etc. R. R. (1890) 132 Pa. 591, 19 Atl. 291; see also Peoples' 
Pleasure Park Co. v. Rohleder (1908) 109 Va. 439, 61 S. E. 794, 63 S. E. 
981 ; cf. Wilmott v. London Road Car Co, Ltd. [1910] 2 Ch. 525, holding 
that a corporation could be "a. respectable and responsible person" ; 

that a corporation organized under British law, although all its shares 
but one are owned by a German company, or by subjects of the German 
Empire residing in Germany, and although all its directors are subjects of 
the German Empire residing in Germany, is entitled to recover debts due 
lo it in England during the continuance of the present war; Continental 
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The broad scope of the entity theory is illustrated by the deci- 
sions cited below, and in the light of these decisions it is impossible 
to maintain that, in legal contemplation, the stockholders are the 
real persons in interest, or that the theory is dead as a principle 
and one from which legal propositions are no longer deduced, as 
Mr. Taylor in his learned treatise contends. 4 For it must be con- 
ceded that the decisions cited, and innumerable analogous opinions 
which are being rendered every year by the courts of this country 
and of England, and by courts of equity as well as of law, are 
consistent applications of this theory. It must also be conceded 
that the result of such applications has been substantial justice in 
the particular cases, and that in many cases substantial justice 
could not have been done without it. It may also be conceded 
that, in some cases where the principle has been applied, substan- 
tial justice, so far as the particular case before the court is con- 
cerned, might have been done without the aid of this principle. 
But this is no sufficient argument for not applying it, for the dis- 
regarding of any principle tends to render the law less definite and 

Tyre & Rubber Co. v. Daimler Co., Ltd. [1915] 1 K. B. 893, 903. This 
decision of Lord Reading, considered in relation to the circumstances 
under which it was given and the public opinion of England in regard to 
the so-called "Hun companies", is worthy of the best traditions of Anglo- 
Saxon jurisprudence, and it is gratifying that, although the case was 
reversed on appeal on another point, the majority of the judges did not 
dissent from Lord Reading on the point in question. Daimler Co., Ltd., 
v. Continental Tyre & Rubber Co. [1916] 2 A. C. 307. Lord Reading, who 
cannot be accused of being unresponsive to the spirit of the new jurispru- 
dence, said: "It is undoubtedly the policy of the law as administered in 
our Courts of justice to regard substance and to disregard form. Justice 
should not be hindered by mere technicality, but substance must not be 
treated as form or swept aside as technicality because that course might 
appear convenient in a particular case. The fallacy of the appellants' 
contention lies in the suggestion that the entity created by statute is or 
can be treated during the war as a mere form or technicality by reason 
of the enemy character of its shareholders and directors. A company 
formed and registered under the Companies Acts has a real existence with 
rights and liabilities as a separate legal entity. It is a different person 
altogether from the subscribers to the memorandum or the shareholders 
on the register (per Lord Macnaghten in Salomon v. Salomon & Co. 
[1897] A. C. 22, at p. 51). It cannot be technically an English company 
and substantially a German company except by the use of inaccurate and 
misleading language. Once it is validly constituted as an English company 
it is an artificial creation of the Legislature and it retains its existence for 
all intents and purposes. It is a living thing with a separate existence 
which cannot be swept aside as a technicality. It is not a mere name or 
mask or cloak or device to conceal the identity of persons, and it is not 
suggested that the company was formed for any dishonest or fraudulent 
purpose. It is a legal body clothed with the form prescribed by the Legis- 
lature." With the exception of the suggestion that the corporation is "a 
living thing", the foregoing is an admirable statement of the true theory. 

'See 1 Morawetz, Corporations (2nd ed.) §§ 1, 231 ; Taylor, Corporations, 
preface to 3rd edition; articles by Professor Hohfeld, 9 Columbia Law 
Rev. 288, and 10 id. 296. 
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certain. And if the principle is a sound and just one, and consistent 
with justice in the particular case, by refusing to apply it in such 
a case, we should be contributing to the unsettlement of the law, 
without any compensating gain. 

But it has been contended that in some cases the entity theory 
stands in the way of equity and that it must be disregarded in 
order to do justice. There is much loose statement in text books 
and judicial opinions to the effect that the theory is not to be taken 
too seriously, that the corporate entity is a mere fiction, a mere 
technicality, a robe, a mask, a figure of speech, or something even 
more unsubstantial; indeed, some judges or writers have gone so 
far as to suggest that it is a crude and outworn doctrine of the 
common law, condemned by sociological jurisprudence as incom- 
patible with modern ideas, and to be disregarded whenever the 
judge feels in a particular case that it stands in the way of doing 
what he conceives to be justice. 5 And even Mr. Machen, who 
has written wisely on -this subject, doubtless having in mind the 
ponderous thinking of the German Gelehrte and the dyspeptic 
conception of the "gesammte Person", advises that the only safe 
way of dealing with the doctrine is to think less about it, and that 
to understand and apply it correctly, "no other guide is desirable 
than sturdy common sense." Sound advice, but not very helpful 
in defining the limits of the doctrine, or guiding us in the deter- 
mination of particular cases. Undoubtedly a legal conception, 
formed and applied for the purpose of doing justice, is under the 
control of the court and should never be applied so as to cause 
injustice. But what is justice? In order to get clearer and more 
definite ideas on this subject, and to relieve the strain upon our 
common sense, let us examine several important classes of cases 
in which it has apparently been assumed that justice could not be 
done without repudiating this doctrine. 

First. Cases in which the corporation is used to evade 
the prohibitions of a statute. 

In United States v. Lehigh Valley R. R., 7 Mr. Chief Justice 
White, delivering the opinion of the United States Supreme Court, 
held that the Lehigh Valley Railroad Company, could be prohibited 

'See Home Fire Ins. Co. v. Barber (1903) 67 Neb. 644, 93 N. W. 1024, 
and other cases hereinafter referred to in the notes or discussed in the 
text of this article. 

•Articles on Corporate Personality by Mr. Machen, 24 Harvard Law 
Rev. 253; and 24 id. 347. 

T (1910) 220 U. S. 257, 31 Sup. Ct. 387. 
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from transporting in interstate commerce the coal of the Lehigh 
Valley Coal Company, it being alleged that the Railroad Company 
was the owner of all the stock of the Coal Company and operated 
the Coal Company "as an agency, or dependency, or department of 
the Railroad Company". The statute under which the injunction 
was obtained — known as the Hepburn Act — prohibited any Rail- 
road Company from transporting any article or commodity "manu- 
factured, mined or produced by it, or under its authority, or which 
it may own in whole, or in part, or in which it may have any 
interest, direct or indirect". If this statute had contained also the 
words "through the instrumentality of a corporation", so that the 
statute would have in terms prohibited the transportation of coal 
"manufactured, mined, or produced by it or under its authority or 
through the instrumentality of a corporation", it is perfectly clear 
that the Lehigh Valley Railroad Company would have come within 
the express provisions of the prohibition. All that it was necessary, 
therefore, for the court to do, was to interpret the terms of the 
statute broadly as implying these omitted words. And if the 
statute is so interpreted, there is no difficulty in reaching the 
court's decision without in any way disregarding the entity theory. 
The decision does not, therefore, involve the repudiation of the 
entity theory or the proposition that the Lehigh Valley Coal Com- 
pany is not an entity, or that the contracts, torts and property 
rights of the Lehigh Valley Coal Company are not its contracts, 
torts and property rights, but those of the Lehigh Valley Rail- 
road Company. And there can be no question that claims for sup- 
plies furnished to the Lehigh Valley Coal Company could not be 
asserted as against the Railroad Company, which of course would 
be the case if the Lehigh Valley Coal Company were, in legal con- 
templation, not an entity but merely an agency or department of 
the Railroad Company. 

A similar decision was rendered in United States v. Milwaukee 
Refrigerator Transit Company.* In this case it was held that the 
United States was entitled to an injunction, under the Elkins Act, 
to prevent the payment of rebates on freight paid to the Re- 
frigerator Transit Company, which it was alleged was formed by 
the Pabst Brewing Company as a device for evading the broad 
provisions of the Elkins Act. Judge Sanborn, in delivering his 
opinion said: 9 

"If any general rule can be laid down, in the present state of 
authority, it is that a corporation will be looked upon as a legal 

'(C. C. 1905) 142 Fed. 247. 
•At p. 255. 
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entity as a general rule, and until sufficient reason to the contrary 
appears; but, when the notion of legal entity is used to defeat 
public convenience, justify wrong, protect fraud, or defend crime, 
the law will regard the corporation as an association of persons. 
This much may be expressed without approving the theory that the 
legal entity is a fiction, or a mere mental creation; or that the 
idea of invisibility or intangibility is a sophism. A corporation, 
as expressive of legal rights and powers, is no more fictitious or 
intangible than a man's right to his own home or his own liberty." 

Here there is no repudiation of the entity theory, and there can 
be no question that in any suit involving rights and liabilities grow- 
ing out of the contracts or torts of the Refrigerator Transit Com- 
pany, that Company would have to be regarded as having a 
separate existence apart from the Pabst Brewing Company, and 
as such would be alone liable for its obligations, arid alone entitled 
to the enjoyment of its rights. But while this is so, the court was 
able to reach its decision by broadly interpreting the statute so as 
to prohibit the payment of rebates to any corporation, its officers 
or agents, or to any other corporation dominated by it. And it is 
submitted that, on the basis of these decisions, it may be laid down 
as a general rule that in the case of any statute, the object of 
which is to abate what is considered to be a serious public evil, 
the court will decide that a human being or corporation violates 
the provisions of such a statute, whether he does it by his or its 
own act, or by an agent or servant, or through the instrumentality 
of a controlled corporation. In other words in such cases the 
maxim must be expanded so as to read qui facit per alitim ant per 
universitatem facit per se. 

The Standard Oil case, 10 The New York Sugar case, 11 The 
Whiskey Trust case, 12 and the Northern Securities case, 13 are also 
sometimes erroneously cited as involving a repudiation of the 
entity theory. It is to be noted, however, that in these cases the 
Court went farther than in the Lehigh Valley Railroad case, 
rendering judgment not merely against those who used the cor- 

"State v. Standard Oil Co. (1892) 49 Oh. St 137, 30 N. E. 279. 

"People v. North River Sugar Refining Co. (1890) 121 N. Y. 562, 24 
N. E 834. 

"Distilling & Cattle Feeding Co. v. People ex rel. Moloney (1895) 156 
III. 448, 41 N. E. 188; Ford v. Chicago Milk Shippers' Ass'n. (1895) 155 
111. 166, 39 N. E 651, is a decision to the same effect, and involved 
simply an interpretation of a statute, which it is clear covered the 
incorporated association; and yet the court needlessly went out of its 
way to attack the entity theory. 

"Northern Securities Co. v. United States (1903) 193 U. S. 197, 24 
Sup. Ct. 436. 
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poration as an instrumentality for their unlawful purposes, but 
also against the corporations themselves which were so used. This 
the Court was able to do, because it found that the corporations 
themselves had been guilty of illegal corporate acts. 

In the Standard Oil case, the State of Ohio was held entitled 
to a judgment restraining the Standard Oil Company of Ohio 
from recognizing the transfers of the shares that had been made 
to the Trustees under the original Standard Oil Trust agreement, 
or from making future transfers of the shares, or from per- 
mitting such Trustees to vote on its shares, or from paying 
dividends to such Trustees instead of to the real beneficial 
owners of the stock, because these dividends went into a common 
fund managed for the benefit of a combination adjudged to be 
illegal. The payment of dividends, and other acts covered by the 
injunction, were corporate acts, and the court, having decided that 
these were in aid of an illegal combination, held that the corpora- 
tion could be restrained from performing those acts. But there 
is no intimation in the decision that the Standard Oil Company 
of Ohio was not a distinct legal entity. The fact is that the 
Company exists until this day and is actively prosecuting its busi- 
ness, and there can be no question that in the prosecution of this 
business the Standard Oil Company of Ohio acts as an entity 
separate and distinct from its stockholders. 

The New York Sugar Trust case was a very similar case, and 
in no way involved the necessity of repudiating the entity theory. 
The action was brought by the Attorney General of the State to 
have the defendant "dissolved, its charter vacated and its corpo- 
rate existence annulled", and it was held that he was entitled to 
a judgment of dissolution, because the corporation had ceased to 
do business, had abused its powers and failed in the performance 
of its corporate duties. The opinion of the court, however, covers 
a very broad field, and is a strange mixture of approval and dis- 
approval of the entity theory. But it is submitted that the entity 
theory did not stand at all in the way of reaching the actual deci- 
sion of the case. 

In like manner, in the Whiskey Trust case, the entity theory 
did not stand in the way of the court's reaching the decision which 
commended itself to its sense of justice. In that case the decision 
was that a corporation organized under the laws of Illinois, 
authorized to engage in the general distillery business in Illinois, 
and to acquire property for that purpose, was not authorized to 
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get under its control the entire distillery business of the country 
for the purpose of establishing a monopoly, and that, having 
exceeded its powers in this respect, it was subject to forfeiture 
in a quo warranto proceeding. But there can be no doubt that 
until the charter was forfeited in the quo warranto proceeding, the 
Distilling Company of Illinois was a separate and distinct entity. 
That the Northern Securities case did not involve a repudiation 
of the theory I have already pointed out in a previous article in 
this Review. 1 * 

Second. Cases in which the corporation is used to 
evade the obligations of a contract. 

The question involved in these cases is whether an individual 
incurs the same obligation under a contract for acts done by him 
through the instrumentality of a corporation, as for acts done by 
himself personally or by his agents. Suppose, for instance, that 
an individual, in connection with the sale of his business to another 
person, agrees not to enter into competition with him, and the 
vendor immediately forms a corporation, and through the instru- 
mentality of the corporation continues to carry on the business. 
Has the individual violated the terms of his agreement? Again, 
suppose an individual has agreed to pay a certain royalty upon 
each and every ton of mineral which he may mine from certain 
premises, and he organizes a corporation and mines the mineral 
through the instrumentality of the corporation. Can the obligor 
in such a case escape liability for the payment of the royalty 
through the application of the entity theory? It is obvious there 
could be no question as to the proper answer to this problem, if 
the contract should specifically provide that the obligor should be 
liable for what he did by himself or by an agent, or through the 
instrumentality of a controlled corporation. But although the 
contract does not so specifically provide, may not the court be 
justified in broadly interpreting the contract as including by impli- 
cation such words? It may be said that there is not the same com- 
pelling reason for such a broad interpretation of a contract as there 
is of a statute, but there is authority for such broad interpreta- 
tion, 15 and perhaps it may be laid down as a general rule of 

"4 Columbia Law Rev. 315, note. 

"Beal v. Chase (187S) 31 Mich. 490; Kramer v. Old (1896) 119 N. C. 
1, 25 S. E. 813; Moore & Handley Co. v. Towers Hardware Co. (1888) 87 
Ala. 206, 6 So. 41; Higgins v. Cal. Petroleum etc. Co. (1905) 147 Cal. 
363, 81 Pac. 1070; cf. Peoples' Pleasure Park Co. v. Rohleder (1908) 109 
Va. 439, 61 S. E. 794, 63 S. E. 981, holding that a conveyance to a cor- 
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modern law that, in the case of contracts, as in the case of a 
statute, the obligor can violate his contract not only by himself or 
his agents, but also through the instrumentality of a corporation 
which he formed for the very purpose of evading the obligations 
of the contract. It is to be noted, however, that such a rule does 
not involve in any way a repudiation of the entity theory. If, 
however, the court should go further, as it has in a few cases, 1 ' 
and hold, not merely that the person forming the corporation for 
the purpose of evading his obligations was liable for the acts of 
the corporation, but that the corporation itself was liable for the 
same breach of contract, we should have a repudiation of the 
entity theory, and it is submitted that such a repudiation would 
be error and involve injustice. 

Third. Cases in which a corporation is used to hinder 
and delay creditors. 

A conveyance or transfer of property by a failing debtor to 
another person or corporation, without consideration, would be 
voidable as in fraud of creditors. Suppose a failing debtor or- 
ganizes a corporation and transfers all his property to such cor- 
poration in return for its capital stock. Is such an act in fraud of 

poration composed exclusively of negroes vested title to the property in 
the corporation and not in the negroes individually. It was claimed that 
the conveyance was a violation of a covenant in a deed which was in 
these words: "The title to this land never to vest in a person or persons 
of African descent". If the covenant had provided that there should be no 
conveyance to a person or persons of African descent, could it not be held 
consistently with the opinion in the principal case that a conveyance to 
a corporation composed exclusively of negroes would involve a breach of 
such a covenant? 

"Beal v. Chase, supra, note IS; Reed Bros. Co. v. First Nat. Bank 
(1895) 46 Neb. 168, 64 N. W. 901: Andres v. Morgan, Trustee (1900) 
62 Oh. St. 236, S6 N. E. 875; Higgins v. Cal. Petroleum etc. Co., supra, 
note IS. -It is one thing to hold that an individual may incur the same 
liability through the acts of a corporation which he controls as by his 
own acts; but it is quite another thing to hold that the corporation itself 
is liable to the same extent as the individual. This involves a com- 
plete indentification of the corporation and the individual and is necessarily 
inconsistent with the entity theory. It is to be noted that in Andres v. 
Morgan, Trustee, supra, and Reed Bros. Co. v. First Nat. Bank, supra, 
there_ was an express finding as to the assumption of debts by the cor- 
poration, and, therefore, the actual decisions are not authorities for the 
proposition in question. The decision in Kramer v. Old, supra, note 15, 
makes the correct discriminations. There it was held that the contract 
fairly Interpreted meant that the individual defendants should not engage 
in business either in their own names or through the instrumentality of 
a corporation, but the court carefully limited the injunction to the in- 
dividual defendants and did not assume to enjoin the corporation itself. 
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creditors? The authorities are divided on the question." A 
transfer of property by a failing debtor, in return for the stock 
of a corporation in which he has no interest, would not, it must 
be conceded, be in fraud of creditors, if the stock represented 
the fair value of the property. It follows that the mere conversion 
of tangible property into a new form which may be less available 
for a creditor does not involve any fraud as against the creditor; 
and if this is so, what difference, in point of substance or principle, 
is there between a conveyance to an independent corporation and 
a conveyance to a controlled corporation in return for its stock? 
However that may be, if the rule of law is to be applied, that the 
conveyance to a controlled corporation is a fraud upon creditors, 
this does not involve a repudiation of the entity theory. It simply 
involves a decision that the rule of law prohibiting a debtor from 
hindering, delaying or defrauding his creditors may be violated 
by the use of a corporation to accomplish such a purpose. 18 

Fourth. Cases in which the corporation is used to 
obtain property free and clear of equities. 

Suppose A, B, and C, holding property subject to an equity, 
form a corporation and transfer the property to the corporation 
in exchange for its capital stock. Is the corporation an innocent 
purchaser for value? Justice undoubtedly requires in such a case 
that the corporation should hold the property subject to the same 
trust, and that it should not be able to claim the rights of a 
bona fide purchaser for value. This just decision can be reached 
without disregarding the entity theory, by the application of the 

"Booth v. Bunce (1865) 33 N. Y. 139; Montgomery Web Co. v. Dienelt 
(1890) 133 Pa. 585, 19 Atl. 428; Bank v. Trebein Co. (1898) 59 Oh. St. 
316, 52 N. E. 834; Kingman & Co. v. Mowry (1899) 182 111. 256, 55 N. E. 
330; Plaut v. Billings-Drew Co. (1901) 127 Mich. 11, 86 N. W. 399, 
following Scripps v. Crawford (1900) 123 Mich. 173, 81 N. W. 1098. 

"See Glenn, Creditors' Rights and Remedies, § 105, for a clear and sound 
explanation of the matter : "Of course the existence of the corporation 
must be respected wherever it appears, but it is not necessary^ in order 
to reach a just result, to go into the question of regarding or disregarding 
the corporate entity. The fact is that by an operation set in motion by 
the defendant an interest has been created in his property which did 
not exist before, and its result is to lessen the amount of the debtor's 
property available for the realization of his creditors' claims. It is not 
necessary to go any further than that to reach the conclusion that such a 
transaction constitutes a fraudulent operation within the meaning of the 
statute. Therefore the pioneer case of Bank v. Trebein which so decided, 
and which has been frequently followed, laid down no astounding prin- 
ciple." See Baker v. Naglee (1887) 82 Va. 876, 1 S. E. 191. 
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doctrine of constructive notice. An individual who purchases 
property subject to an equity, and without notice of that equity, 
is not entitled to the rights of a bona fide purchaser for value, 
provided the agent from whom he acquired the title had notice 
of the equity. In other words, the principal is affected construc- 
tively with the notice to his agent. The relation of the corpora- 
tion to the persons who have organized it is precisely the same as 
that of a principal to his agent, and there is no more difficulty in 
imputing constructive notice to the corporation in one case than 
there is of imputing constructive notice to the individual in the 
other case. 

It is also submitted that, consistently with the entity theory, 
it may be held that notice to all the stockholders of a corporation 
should be held to be equivalent to notice to the corporation itself. 
But if there is one innocent stockholder, then the mere notice to 
the other individual stockholders could not be imputed to the cor- 
poration, unless these other stockholders were acting as agents 
of the corporation, and in that event, notice could be imputed to 
the corporation on the principle that notice to the agent is the 
equivalent of notice to the principal. 19 

Fifth. Miscellaneous cases. 

In Donovan v. PurtelP it was held that a woman could recover 
under the common counts from the defendant who was carrying 
on business under various corporate names some money she had 
entrusted to him for investment. There is the usual statement 
in the opinion of the court to tht effect that a corporation cannot 
be used as a "cloak", and that the fiction may be repudiated to 
prevent fraud, but the actual decision can be supported on the 
ground that the evidence showed that the money was really 
entrusted to the defendant as an individual and that it was 
recoverable from him upon the ground of his own individual 
fraud. If the decision is to be interpreted as going any further, 
it certainly could not be supported, being inconsistent with the 

"Schutte v. Florida Cent. R. R. (1879) 29 Fed. Cas. No. 17,434; Holden 
v. New York & Erie Bank (1878) 72 N. Y. 286; Davis Imp. Wrought Iron 
etc. Co. v. Davis Wrought Iron etc. Co. (C. C. 1884) 20 Fed. 699; Phila. 
Creamery Supply Co. v. Davis etc. Co. (C. C. 1896) 77 Fed. 879; Simmons 
Creek Coal Co. v. Doran (1892) 142 U. S. 417, 12 Sup. Ct 239; Lea v. 
Iron Belt Mercantile Co. (1906) 147 Ala. 421, 42 So. 415; McCaskill Co. v. 
United States (1909) 216 TJ. S. 504, 30 Sup. Ct. 386; Noble v. Joseph 
Burnett Co. (1911) 208 Mass. 75, 94 N. E. 289; Wilson Coal Co. v. United 
States (9 C. C. A. 1911) 188 Fed. 545. 

M (1905) 216 111. 629, 75 N. E. 334. 
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whole current of authority. So long as the policy of the law 
sanctions incorporation, there is no fraud involved in incorpo- 
rating for the very purpose of escaping individual liability. In 
other words, while the use of a corporation to evade one's existing 
obligations may constitute fraud, the use of a corporation to pre- 
vent the incurring of obligations in the future is entirely legitimate. 
Of course, if a person should undertake to form a corporation 
and should not succeed in forming a valid one, or, if, after having 
formed a valid corporation, he should abandon it and enter into 
transactions on his own account, there is no difficulty in holding 
him to an individual responsibility, but if he is careful to use the 
corporation for the purposes of his business, then the corporation 
will be alone liable and it cannot be considered as a mere agent 
for the individual. 21 

There are many other cases which, although entirely recon- 
cilable with the entity theory, contain statements apparently 
inconsistent therewith and are sometimes referred to as involving 
repudiation of the theory. For instance, Des Moines Gas Co. v. 
West," which was the case of an ultra vires issue of bonds held 
to be validated by the consent or acquiescence of the shareholders ; 
Appeal of Third Reform Dutch Church/ 3 in which it was held 
that a judgment in a suit brought by the trustees of a church 
bound the church corporation on the ground that the corporation 
was a privy to the former suit; Washington Insurance Co. v. 
Price, 2 * in which it was held that the chancellor, who was a stock- 
holder in the corporation complainant, could not sit in the cause; 
Milbrath v. State,™ in which it was held that an officer of a cor- 
poration liable for the embezzlement of funds entrusted to the 



"There is undoubtedly a lack of discrimination in some of the cases on 
this point See Shorb v. Beaudry (1880) 56 Cal. 446: Interstate Tel. Co. 
v. B. & O. Tel. Co. (C. C. 1892) 51 Fed. 49, aff'd. (4 C. C. A. 1893) 
54 Fed. 50; Cole v. Price (1900) 22 Wash. 18, 60 Pac. 153; Re Muncie 
Pulp Co. (2 C. C. A. 1905) 139 Fed. 546; cf. Jackson v. Hooper (1909) 
76 N. J. Eq. 592, 75 Atl. 568, a very sound decision correctly applying the 
entity theory. 

"(1878) 50 Iowa 16. 

"(1879) 88 Pa. 503. 

M (N. Y. 1823) 1 Hopk. 1 ; Stuart v. Mechanics' & Farmers' Bank (N. Y. 
1822) 19 Johns. 496 contra. 

"(1909) 138 Wis. 354, 120 N. W. 252. Of course, although the formation 
of a corporation results in the creation of a legal person distinct from 
its members, it does not involve the destruction of the individuality of 
the members themselves and of their responsibility before the law. And, 
obviously, no one can escape responsibility for crime any more than he 
can escape responsibility for a tort committed by himself merely by claiming 
that he is acting on behalf of a corporation. 
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corporation was subject to indictment for his individual crime; 
Seaman v. Enterprise Fire <S* Marine Insurance Co., 20 in which 
it was held that a stockholder in a corporation has an insurable 
interest in the corporation. 

But there are a few modern cases which are absolutely incon- 
sistent with the entity theory. In In re Rieger, Kapner & Alt- 
mark, 2 '' the court held in a bankruptcy proceeding that the receiver- 
ship of the property of a firm could be extended so as to cover 
the property of a corporation which had been formed by that firm 
for the purpose of manufacturing goods which the firm dealt in. 
It is submitted that this decision is neither good law nor justice. 
Assuming that the corporation had been validly formed, and there 
was no finding to the contrary, its property and assets belonged 
to the corporation and not to the firm. The firm's creditors were 
of course entitled to the stock of the corporation held by the firm, 
and there was no reason why this stock should not have been 
brought under the control of the receiver, and through the control 
of the stock the rights of the partnership creditors and the cor- 
porate creditors could have been protected with exact and equal 
justice. The possible injury to the corporate creditors was indeed 
recognized by the court, but it did not affect its judgment. The 
Court said: 28 

"The individual partnership creditors have a direct interest in 
the corporate assets, for, assuming, without deciding, that the inno- 
cent corporate creditors must first be paid out of the corporate 
property, the residue, if any, would pass for administration to the 
trustee in bankruptcy." 

It is difficult to see how there could be any doubt that the inno- 
cent corporate creditors were first to be paid out of the corporate 
property, assuming, of course, that the corporation had been 
validly organized. 

The cases of Beal v. Chase and Higgins v. California Petroleum 
Company™ are also inconsistent with the theory and it would 
seem cannot be supported, in so far as they hold that the corpo- 
ration formed by the obligor became subject to his obligations 

"(C. C. 1883) 18 Fed. 250; Riggs v. Com. Ins. Co. (1885) SI N. Y. 
Super. Ct. 466, contra. 

"(D. C. 1907) 157 Fed. 609. In accord with this case is Cole v. Price 
(1900) 22 Wash. 18, 60 Pac. 153. Compare for a sounder application of 
the rule. In re Watertown Paper Co. (2 C. C. A. 1909) 169 Fed. 252. 

B At p. 613. 

a See note 15, ante. 
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merely as a result of his forming the corporation for the purpose 
of evading his existing obligations. 

Suppose that a corporation is chartered under the laws of 
several states, having the same property, capital stock, stock- 
holders and officers, and a judgment is obtained for or against 
the corporation in one state as a corporation of that state, would 
such a judgment be a bar to a second suit for or against the cor- 
poration in another state as a corporation of the latter state? It 
is submitted that while in each state the corporation is to be 
regarded by its courts as a corporation of that state, this does 
not preclude the court of another state from recognizing that the 
judgment asked for in the second suit would really affect the rights 
of the same parties, and, therefore, the judgment in the one case 
should be a bar to a judgment in the second case. As a court is 
justified in not applying the doctrine of the retroactive effect of 
ratification where the rights of innocent third parties would be 
affected, so a court has the right to refuse to apply the doctrine 
of corporate entity so as to involve the same persons in a double 
liability for a single claim. 30 This then may be considered a true 
exception to the general rule. But it is submitted that the other 
cases are merely apparent exceptions or are absolutely inconsistent 
with the rule and cannot be supported. 

George F. Canfield. 

Columbia University. 

"See Railroad v. Barnhill (1892) 91 Tenn. 395, 19 S. W. 21; Tourville 
v. Wabash R. R. (1899) 148 Mo. 614, SO S. W. 300; Goodwin v. New York 
etc. R. R. (C. C. 1903) 124 Fed. 358, 370. 



